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P r o t e s t  t h a t  b i d  s h o u l d  b e  rejected a s  
n o n r e s p o n s i v e  b e c a u s e  it d i d  n o t  c o n t a i n  
fo rmula  f o r  composition o f  p r o d u c t  and 
c o n t a i n e d  p r i c e  l i s t  f o r  o n l y  one of two 
components  of product is d e n i e d  where 
economic p r i c e  a d j u s t m e n t  c lause d i d  n o t  
requi re  more i n f o r m a t i o n  and  where  p r o p e r  
pr ice  a d j u s t m e n t  can be  made b a s e d  on  
i n f o r m a t i o n  i n  b i d .  

Ashland  Chemical  Company ( A s h l a n d )  p r o t e s t s  t h e  award 
of a c o n t r a c t  f o r  JP-10 h i g h  d e n s i t y  s y n t h e t i c  hydroca rbon  
f u e l  to Koch R e f i n i n g  Company ( K o c h )  unde r  i n v i t a t i o n  f o r  
b i d s  N o .  F41608-81-B-3518 i s s u e d  by t h e  San Anton io  A i r  
L o g i s t i c s  C e n t e r ,  K e l l y  A i r  Force Base ( A i r  Force) ,  T e x a s .  

Ashland c o n t e n d s  t h a t  K o c h ' s  l o w  b i d  s h o u l d  have been 
re jec ted  a s  n o n r e s p o n s i v e  b e c a u s e  t h e  b i d  d i d  n o t  c o n t a i n  
i n f o r m a t i o n  n e c e s s a r y  t o  p e r m i t  p r o p e r  pos t award  p r i c e  ad- 
j u s t m e n t s  unde r  t h e  economic pr ice  a d j u s t i n e n t  c lause  con- 
t a i n e d  i n  t h e  s o l i c i t a t i o n .  W e  deny  t h e  p r o t e s t  because w e  
c o n c l u d e  t h a t  Koch s u b m i t t e d  a l l  t h e  i n f o r m a t i o n  r e q u i r e d  by 
t h e  c l ause ,  which  is s u f f i c i e n t  t o  p e r m i t  p r i c e  a d j u s t m e n t s .  

The c o n t r a c t  is a r e q u i r e m e n t s  cont rac t .  B i d s  were to  
be made o n  a u n i t  p r i c e  p e r  g a l l o n  o f  JP-10. A w a r d  was to 
be made t o  t h e  l o w  b i d d e r  on t h a t  bas i s .  

The  s o l i c i t a t i o n  c o n t a i n e d  t h e  "Economic P r i c e  
Adjus tment -Semis tandard  S u p p l i e s "  c l a u s e ,  Defense  
A c q u i s i t i o n  R e g u l a t i o n  S 7-106.4 (1976 e d . ) .  T h a t  c lause 
e s s e n t i a l l y  p r o v i d e s  a s y s t e m  f o r  pos t award  p r i c e  a d j u s t -  
men t s  based  on f l u c t u a t i o n s  i n  t h e  " e s t a b l i s h e d  p r i c e "  of 
t h e  i t e m  b i d .  " E s t a b l i s h e d  p r i c e "  is d e f i n e d  a s  "an  
e s t a b l i s h e d  c a t a l o g  or marke t  p r i c e  o f  a commercial i t e m  
s o l d  i n  s u b s t a n t i a l  q u a n t i t i e s  t o  t h e  g e n e r a l  p u b l i c . "  
Upward or downward c o n t r a c t  p r i c e  a d j u s t m e n t s  a r e  t o  be 
made i n  t h e  same p e r c e n t a g e  as  t h e  upward or downward 
f l u c t u a t i o n  i n  t h e  e s t a b l i s h e d  p r i c e .  Upward p r i c e  ad- 
j u s t m e n t s  a r e  l i m i t e d  t o  1 0 - p e r c e n t  p e r  y e a r  of t h e  
o r i g i n a l  c o n t r a c t  p r i c e .  
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A c o m p a n i o n  c l a u s e ,  " I m p l e m e n t a t i o n  of Economic  P r i c e  
A d j u s t m e n t s , "  was a l so  i n c l u d e d  i n  t h e  s o l i c i t a t i o n .  T h a t  
c l a u s e  s t a t e d  t h a t  " [ t l h e  C o n t r a c t o r  w i l l  s u b m i t  a s  p a r t  of 
h i s  b i d "  p r i ce  l i s t s  or o t h e r  d o c u m e n t a t i o n  s u b s t a n t i a t i n g  
e s t a b l i s h e d  p r ices .  The c lause,  a s  amended b y  amendment  1 
t o  t h e  s o l i c i t a t i o n ,  a l s o  s t a t e d  t h a t  " [ p l r i c e  l i s ts  may be 
s u b m i t t e d  f o r  D i c y c l o p e n t a d i e n e  [ D I C Y ]  a n d  Hydrogen .  I' T h e s e  
are t h e  t w o  p r i m a r y  c o m p o n e n t s  of JP-10.  

. F i n a l l y ,  t h e  c o v e r  p a g e  o f  t h e  s o l i c i t a t i o n  c o n t a i n e d  
t h e  f o l l o w i n g  a d m o n i t i o n :  

"CAUTION TO BIDDERS:  C o n t r a c t o r s  s u b m i t t i n g  
b i d s  o n  t h i s  s o l i c i t a t i o n  a re  c a u t i o n e d  t h a t  
c l a u s e  e n t i t l e d  ' I m p l e m e n t a t i o n  of Economic  
P r i c e  A d j u s t m e n t s ,  ' i n  S c h e d u l e  H ,  r e q u i r e s  
s u b m i s s i o n  o f  s p e c i f i c  i n f o r m a t i o n  a n d  
s u p p o r t i n g  d a t a .  F a i l u r e  t o  s u b m i t  t h e s e  
i t e m s . w i t h  t h e  b i d  s u b m i s s i o n  a t  o r  pr ior  t o  
t h e  d a t e  of b i d  o p e n i n g  may r e n d e r  t h e  e n t i r e  
b i d  n o n r e s p o n s i v e .  '' 

I t  is  u n d i s p u t e d  t h a t  JP-10,  b e c a u s e  i t  is n o t  a 
commercial p r o d u c t ,  h a s  n o  e s t a b l i s h e d  p r i c e .  T h a t  is why 
t h e  s o l i c i t a t i o n  p r o v i d e d  t h a t  p r i ce  l i s ts  c o u l d  b e  s u b -  
m i t t e d  f o r  D I C Y  a n d  h y d r o g e n .  

K o c h ' s  b i d  i n c l u d e d  a p r i ce  l i s t  f o r  D I C Y ,  b u t  n o  p r i ce  
l i s t  f o r  h y d r o g e n ,  b e c a u s e  i t  w i l l  u s e  i n t e r n a l  r e f i n e r y  
h y d r o g e n ,  w h i c h  h a s  n o  e s t a b l i s h e d  p r ice .  

A s h l a n d  c o n t e n d s  t h a t  K o c h ' s  b i d  is  n o n r e s p o n s i v e  
because it  d i d  n o t  c o n t a i n  a p r i c e  l i s t  f o r  h y d r o g e n  and  i t  
d i d  n o t  c o n t a i n  a f o r m u l a  d e s c r i b i n g  t h e  amoun t  o f  e a c h  com- 
p o n e n t  consumed i n  producing  a u n i t  of JP-10 .  

pr ice  l i s t  f o r  h y d r o g e n  e f f e c t i v e l y  d e n i e s  t h e  Governmen t  
i t s  r i g h t  t o  a n y  pr ice  r e d u c t i o n s  b a s e d  o n  h y d r o g e n  price 
decreases. A l s o ,  A s h l a n d  a r g u e s  t h a t ,  s i n c e  JP-10 is fo rmed  
as a resu l t  of a c h e m i c a l  r e a c t i o n  b e t w e e n  h y d r o g e n  and 
D I C Y ,  w i t h o u t  knowing  how may u n i t s  o f  e a c h  c o m p o n e n t  are  
consumed i n  mak ing  one u n i t  o f  J P - 1 0 ,  t h e  A i r  Force c a n n o t  
c a l cu la t e  t h e  proper pr ice  c h a n g e  f o r  JP-10 when t h e  p r ice  
of a c o m p o n e n t  c h a n g e s .  

A c c o r d i n g  to  A s h l a n d ,  t h e  f a i l u r e  o f  Koch t o  s u b m i t  a 
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A s h l a n d  c i t e s  8 -79898 ,  December 1 0 ,  1 9 4 8 ;  18 C o m p .  
Gen. 320 ( 1 9 3 8 ) ;  a n d  1 7  C o m p .  Gen. 6 2 1  ( 1 9 3 7 1 ,  f o r  t h e  
p r o p o s i t i o n  t h a t  a b i d  t h a t  does n o t  c o n t a i n  s u f f i c i e n t  
i n f o r m a t i o n  t o  permi t  p r o p e r  price a d j u s t m e n t s  s h o u l d  be 
rejected a s  n o n r e s p o n s i v e .  

i n g  p r i ce  l i s t s  was worded p e r m i s s i v e l y  ' i n  r e c o g n i t i o n  of 
t h e  f a c t  t h a t  some b i d d e r s  m i g h t  u s e  c o m p o n e n t s  f o r  w h i c h  
t h e r e  was n o  e s t a b l i s h e d  p r i c e ,  s u c h  as  i n t e r n a l  r e f i n e r y  
h y d r o g e n .  The  A i r  Force p o i n t s  o u t  t h a t  t h e r e  is  no  re- 
q u i r e m e n t  i n  t h e  s o l i c i t a t i o n  f o r  t h e  s u b m i s s i o n  o f  manu- 
f a c t u r i n g  f o r m u l a s  f o r  t h e  p r o d u c t i o n  o f  JP-10.  A c c o r d i n g  
t o  t h e  A i r  Force, t h e  m i l i t a r y  s p e c i f i c a t i o n  f i x e s  t h e  chem- 
i c a l  c o m p o s i t i o n  t h a t  JP-10 m u s t  h a v e  a n d  t h a t  c o m p o s i t i o n  
is r e a d i l y  o b t a i n a b l e  by  chemical a n a l y s i s .  S i n c e  t h e  re- 
l a t i o n s h i p  b y  w e i g h t  o f  t h e  c o m p o n e n t s  i n  JP-10 is known,  a 
pr ice  c h a n g e  per  u n i t  of JP-10 c a n  be c a l c u l a t e d  when t h e  
pr ice  o f  a c o m p o n e n t  c h a n g e s .  

The  A i r  F o r c e  a n d  Koch c o n t e n d  t h a t  t h e  c lause  r e q u e s t -  

The  A i r  Force a l s o  c i tes  o u r  d e c i s i o n  i n  Roarda, -- I n c . ,  
B-204524.5, May 7 ,  1 9 8 2 ,  82-1  C P D  4 3 8 ,  f o r  t h e  p r o p o s i t i o n  
t h a t  a r e q u i r e m e n t  f o r  s u b m i t t i n g  i n f o r m a t i o n  i n  r e s p o n s e  t o  
a pr i ce  a d j u s t m e n t  c l a u s e  is  n o t  a m a t t e r  o f  r e s p o n s i v e n e s s  
w h e r e  t h e  p r i c e  a d j u s t m e n t  c lause  is  n o t  u s e d  t o  d e t e r m i n e  
t h e  low b i d d e r .  S i n c e  i t  was n o t  u s e d  i n  t h a t  m a n n e r  h e r e ,  
t h e  A i r  Force a rgues  t h a t ,  e v e n  i f  Koch ' s  b i d  d o e s  n o t  
c o n t a i n  s u f f i c i e n t  i n f o r m a t i o n ,  i t  is  s t i l l  r e s p o n s i v e .  

F i n a l l y ,  t h e  A i r  Force p o i n t s  o u t  t h a t  A s h l a n d  i s  n o t  
p r e j u d i c e d  b y  a n y  l a c k  o f  i n f o r m a t i o n  i n  K o c h ' s  b i d ,  s i n c e  
K o c h ' s  price w o u l d  r e m a i n  l o w  e v e n  i f  t h e  p r ice  f o r  D I C Y  was 
esca la ted  t h e  maximum 1 0  p e r c e n t  a l lowable u n d e r  t h e  c l a u s e  
and  i f  t h e  price of h y d r o g e n  to  A s h l a n d  was decreased to  
n e a r l y  n o t h i n g .  

W e  g e n e r a l l y  agree w i t h  t h e  A i r  Force. However, t h e  
A i r  F o r c e  h a s  r e a d  R o a r d a ,  I n c ,  more b r o a d l y  t h a n  is  war- 
r a n t e d .  I n  Roarda,  t h e  p ro tes te r  a r g u e d  t h a t  b e c a u s e  
c e r t a i n  pr ice  i n f o r m a t i o n  w a s  a b s e n t  from t h e  a w a r d e e ' s  b i d ,  
t h e  b i d  has n o n r e s p o n s i v e .  Whi le  w e  d i d  m e n t i o n  t h a t  t h e  
p r ice  a d j u s t m e n t  c lause was n o t  u s e d  to  d e t e r m i n e  t h e  l o w  
b i d d e r ,  t h e  case t u r n e d  o n  t h e  f a c t  t h a t  t h e  c l a u s e  d i d  n o t  
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require  t h e  i n f o r m a t i o n  t h a t  was a b s e n t  f r o m  t h e  l o w  b i d .  
C o n s e q u e n t l y ,  t h e  b i d  c o u l d  n o t  be f o u n d  n o n r e s p o n s i v e  e v e n  
i f  t h e  i n f o r m a t i o n  was n e c e s s a r y  f o r  accurate  p r i c e  a d j u s t -  
m e n t s .  Here, t h e  c l a u s e  d i d  r e q u i r e  p r i c e  l i s t s  f o r  com- 
p o n e n t s  of JP-10  f o r  w h i c h  t h e r e  were e s t a b l i s h e d  pr ices .  

h y d r o g e n  i n  i t s  b i d ,  w e  f i n d  t h a t  t h e  l i s t  was n o t  r e q u i r e d  
a n d  t h a t  K o c h ' s  b i d  wou ld  b e  low n o  mat ter  w h a t  downward 
f l u c t u a t i o n  m i g h t  o c c u r  i n  t h e  p r i ce  o f  h y d r o g e n .  The  pr ice  
a d ' j u s t m e n t  c l a u s e s  r e q u i r e  price l i s t s  f o r  i tems b i d  o r  
c o m p o n e n t s  w h i c h  h a v e  e s t a b l i s h e d  p r ices .  JP-10 h a s  no  
e s t a b l i s h e d  p r i c e ,  so n o  pr ice  l i s t  c o u l d  b e  i n c l u d e d .  Koch 
is u s i n g  i n t e r n a l  r e f i n e r y  h y d r o g e n  w h i c h  is  n o t  s o l d  t o  t h e  
g e n e r a l  p u b l i c  a n d ,  t h e r e f o r e ,  w h i c h  a l s o  h a s  n o  e s t a b l i s h e d  
p r i c e .  C o n s e q u e n t l y ,  n o  price l i s t  is  r e q u i r e d  by  t h e  
c lauses .  I n  a n y  e v e n t ,  t h e  p r ice  d i f f e r e n c e  b e t w e e n  
A s h l a n d ' s  a n d  K o c h ' s  b i d s  is so g r e a t  t h a t  e v e n  i f  t h e  
e s t a b l i s h e d  p r i ce  o f  h y d r o g e n  f e l l  t o  n o t h i n g  a n d  A s h l a n d ' s  
b i d  p r i c e  w a s  a d j u s t e d  a c c o r d i n g l y ,  K o c h ' s  b i d  wou ld  s t i l l  
be l o w .  A s h l a n d  w a s  n o t  p r e j u d i c e d  by K o c h ' s  o m i s s i o n  of a 
p r ice  l i s t  f o r  h y d r o g e n ,  n o r  is  t h e  Governmen t  d e p r i v e d  o f  
a n  e c o n o m i c  b e n e f i t  f l o w i n g  f r o m  p o s s i b l e  r e d u c t i o n s  i n  t h e  
pr ice  o f  h y d r o g e n .  

i n c l u d e  a f o r m u l a  s h o w i n g  t h e  amoun t  o f  c o m p o n e n t s  consumed 
i n  p r o d u c i n g  a u n i t  o f  JP -10 ,  w e  f i n d  t h a t  t h e  s o l i c i t a t i o n  
d i d  n o t  r e q u i r e  s u c h  f o r m u l a e  a n d  t h a t  s u c h  f o r m u l a e  a r e  n o t  
n e c e s s a r y  t o  t h e  c a l c u l a t i o n  o f  p r i c e  a d j u s t m e n t s .  The  
e x p l i c i t  l a n g u a g e  o f  t h e  p r ice  a d j u s t m e n t  c l auses  d o e s  n o t  
requi re  t h e  i n c l u s i o n  o f  a f o r m u l a  s h o w i n g  t h e  r e l a t i o n s h i p  
o f  h y d r o g e n  and  D I C Y  t o  t h e  p r o d u c t i o n  o f  JP-10 .  Conse -  
q u e n t l y ,  i t  w o u l d  n o t  be proper to  r e j e c t ,  as  n o n r e s p o n s i v e ,  
a b i d  t h a t  f a i l e d  t o  i n c l u d e  s u c h  a f o r m u l a .  - S e e ,  %., 
R o a r d a ,  I n c . ,  s u p r a .  Also, a s  t h e  A i r  Force p o i n t s  o u t ,  
m i l i t a r y  s p e c i f i c a t i o n s  requi re  t h a t  98 .5  t o  100 p e r c e n t  o f  
t h e  c o n t e n t  by  w e i g h t  o f  JP-10 be e x o t e t r a h y d r o d i c y -  
c l o p e n t a d i e n e .  T h i s  c a n  be v e r i f i e d  b y  c h e m i c a l  a n a l y s i s .  
To  a c h i e v e  t h a t  p e r c e n t a g e ,  9 4  p e r c e n t  o f  t h e  c o m p o n e n t s  by  
w e i g h t  m u s t  b e  D I C Y .  U s i n g  t h a t  r e l a t i o n s h i p  o n e  c a n  ca l -  
c u l a t e  t h e  JP -10  p r i ce  e s c a l a t i o n  b a s e d  o n  c h a n g e s  i n  t h e  
p r i ce  o f  D I C Y .  B a s i n g  p r i ce  e s c a l a t i o n s  o n  a c o n t e n t  r a t h e r  
t h a n  y i e l d  f o r m u l a  a l s o  protects  t h e  Governmen t  f r o m  a n y  
i n e f f i c i e n c i e s  i n  t h e  p r o d u c t i o n  o f  JP-10 .  

C o n c e r n i n g  K o c h ' s  f a i l u r e  t o  i n c l u d e  a p r i ce  l i s t  for 

C o n c e r n i n g  A s h l a n d ' s  a r g u m e n t  t h a t  K o c h ' s  b i d  d i d  n o t  
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F i n a l l y ,  t h e  cases c i t e d  b y  A s h l a n d  d o  n o t  h o l d  or 
imply t h a t  a b i d  l a c k i n g  proper pr ice  a d j u s t m e n t  i n f o r m a t i o n  
m u s t  be r e j e c t e d . a s  n o n r e s p o n s i v e .  I n  f a c t ,  t h e  cases 
mere ly  h o l d  t h a t  a c o n t r a c t o r  may n o t  r e c e i v e  a n  upward  
price a d j u s t m e n t  i f  i t s  b i d  d i d  n o t  c o n t a i n  t h e  r e q u i r e d  
i n f o r m a t i o n .  ._ 

ComptrolleL! G e n e r a l  
of t h e  U n i t e d  S t a t e s  




